FLORIDA STATE BAR ASSOCIATION 


LAW 


| Volume 7 DECEMBER, 1933 No. 


PROXIMATE CAUSE IN LAW 
(Third of Three Parts) 


By MILES W. LEWIS, of the Jacksonville Bar. 


ADDRESS DELIVERED BY HON. FRED H. DAVIS, CHIEF 
_ JUSTICE OF SUPREME COURT OF FLORIDA, AT 
OCTOBER MEETING OF THE VOLUSIA 
COUNTY BAR ASSOCIATION 


il 


A PROBLEM IN MARRIED WOMEN’S CONTRACTS 
By WILLIAM C. GUTHRIE, of the Jacksonville Bar 


PATENTS 


By ROBERT E. SADTLER, LL. B., of Gainesville, Florida 


NEWS OF LOCAL BAR ASSOCIATIONS 


President’s Page 


| | 


PRESIDENT’S PAGE . 


ADDRESS DELIVERED BY HON. FRED H. DAVIS, CHIEF JUSTICE OF SUPREME COURT OF FLORIDA, AT 
OCTOBER MEETING OF THE VOLUSIA COUNTY BAR ASSOCIATION 


PROXIMATE CAUSE IN LAW (Third Part of Three) 


By Miles W. Lewis, of the Jacksonville Bar. 


A PROBLEM IN MARRIED WOMEN’S CONTRACTS _......... 
By William C. Guthrie, of the Jacksonville Bar. 


PATENTS 


By Robert E. Sadtler, of Gainesville, Florida. 


' NEWS OF LOCAL BAR ASSOCIATIONS 


GRIEVANCE PROCEDURE AS ADOPTED BY DADE COUNTY BAR ASSOCIATION _ 


154 


158 
170 
172 


175 
175 


Florida and Southern Digest 


A PERFECT COMBINATION OF STATE AND REPORTER DIGEST 
WITH ALL THE ADVANTAGES OF EACH 


It covers all of the Florida cases from the admission of the State in 1845 to 
date, and also the Decisions of the group of neighboring states as reported 
in the Southern. 


It is a “life time” digest. There will be no necessity for supplemental 
volumes. Each volume of the digest is kept to date within itself through 
the “Annual Cumulative Pocket Part” which fits into and becomes a part 
of the volume. 


30 VOLUMES, BOUND IN DARK BLUE FABRIKOID 
For Complete Information write to WEST PUBLISHING COMPANY’S 


Florida Salesman, O. O. BECK 


Hotel George Washington, Jacksonville, Fla. 


oe, 


| 
| 
| 
| 
| | 
=> 


FLORIDA STATE BAR ASSOCIATION 


LAW JOURNAL 


Entered as second-class matter at the post office at Jacksonville, Florida, August 1, 1927. 
Yearly Subscription: Members, $4.50; non-members, $7.50. Single Copy, 75 Cents. 
Publication Office: 8 N. Newnan Street, Jacksonville, Florida. 


DECEMBER, 1933 


No. 


Publication Committee: Editor in Chief: 
W. I. EVANS, Chairman J. C. COOPER, JR., 
W. H. ELLIS Box 223, Jacksonville, Fla. 
W. H. WATSON Associate Editors: 


GEORGE C. BEDELL 


Cc. O. ANDREWS, Orlando. 
WILLIAM N. ELLIS, Orlando. 


R. W. WITHERS WILLIAM S. FIELDING, DeLand. 


Managing Editor: GATES IVY, Tampa. 


GEORGE A. PIERCE, 

702 Graham Bldg., Jacksonville, Fla. 
Business Manager: 

H. W. SCHAEFER, Cc. C. YOUMANS, Miami. 


EDWARD McCARTHY, Jacksonville. 
D. H. REDFEARN, Miami. 

HENRY C. TILLMAN, Tampa. 

K. E. WHITAKER, Tampa. 


Box 8, Jacksonville, Fla. CLAUDE PEPPER, Tallahassee. 


President’s Page 


I have just learned of the death of Mr. J. C. Cooper, Sr., which oc- 
curred at his home in Jacksonville on Sunday evening, December 17th, at 
the age of seventy-two. Mr. Cooper is the father of Mr. J. C. Cooper, Jr., 
who is the Editor of the Journal. 

I was fortunate enough to be associated with Mr. Cooper for a year and 
a half, and I wish to take this opportunity to pay a tribute to him as a man 
and as a lawyer. He was, and has been for many years past, a leader in the 
profession, a man whose ideals of the profession were of the highest; who 
was fearless in the prosecution of his cases; whose judgment in matters of 
substantive law was profound. His patience and tolerance of the opinion of 
others was a marked characteristic, and his kindness and gentleness to his 
fellow men made him beloved by all those who came in contact with him. 


The Committee which was authorized by the Conference of Bar Dele- 
gates at the Mid-Year Meeting to prepare a plan for a working arrangement 
between the State and Local Bars has been appointed. The members are: 

Messrs. E. Harris Drew, Chairman, West Palm Beach. 
Louis Kurz, Jacksonville. 
John D. Harris, St. Petersburg. 
Tom Bryant, Lakeland. 
Frank Winthrop, Tallahassee. 
Louis Ossinsky, Dayona Beach. 
D. Stuart Gillis, DeFuniak Springs. 
E. C. Vining, Miami. 
Judge L. L. Parks, Tampa. 
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Plans for the holding of the 1934 Convention are well under way. It 
will be held at the New Palm Beach Hotel in Palm Beach, Florida, March 
22, 23 and 24. 

‘ An elaborate program of entertainment is being worked out by the 
Local Association. Application has been made to the railroads for reduced 
rates from every section of the State. As soon as these arrangements are 
completed, announcements will be made through the Journal. 


Several groups of alumni of the various law schools are considering 
the holding of alumni meetings during the session of the Convention, 
Washington-Lee, Stetson and the University of Florida having already be- 
gun to make their plans. Anyone interested in these meetings may write 
to Mr. Lewis Twyman, in Miami, regarding Washington-Lee; Mr. W. L. 
Fielding, in DeLand, regarding Stetson; and Mr. Cliff Inglis or Mr. H. L. 
Sebring, in Jacksonville, regarding the University of Florida. If sufficient 
interest is manifested, it is our plan to establish these dinners as a feature 
of the annual meeting of the Association in the future, the same way that 


they are held in connection with the annual meetings of the American Bar 
Association. 


I call attention to the article which is published in this issue and copied 
from the December number of the Journal of the American Judicature So- 
ciety. Members of the Florida Bar cannot fail to feel some pride in reading 
it on behalf of the Association. 


In this issue of the Journal will be found an outline of the procedure 
to be adopted by the Dade County Bar Association under the approval of 
their Circuit Court for dealing with grievances against members of the 
Local Bar. The procedure is novel and interesting and the Dade County Bar 
Association and its Grievance Committee deserve a great deal of credit for 
the work that has been done. 

In the next issue of the Journal there will be published an article deal- 
ing with the power of Florida courts to discipline attorneys for their breach 
of professional duties. 


Giles J. Patterson. 
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ADDRESS DELIVERED BY HON. FRED H. DAVIS, CHIEF JUSTICE OF SUPREME 
COURT OF FLORIDA, AT OCTOBER MEETING OF THE VOLUSIA 
COUNTY BAR ASSOCIATION 


Men seek to practice law for two reasons: (1) 
they are impelled by a desire to render an honorable 
public service as member of a profession whose influ- 
ence has stamped its impress upon history from the 
beginning of organized government; (2) to earn a 
livelihood. 

We are told in the scriptures that a certain law- 
yer stood up before the Master of Men on one occasion 
and tempted Jesus saying, ‘““What shall I do to inherit 
eternal life?” and the Master answered: ‘What is 
written in the law? How readest thou?” And today 
lawyers, joined this time by economists, teachers and 
others of kindred professions, are again asking: 
“What shall a great nation do to inherit a continued 
existence under a scheme of government that will con- 
tinue to insure the people a government protecting life, 
liberty, property and the pursuit of happiness?” And 
the answer is as true today as it was when first stated 
by the Master of Men: “What is written in the law? 
How readest thou ?” 

The essential requirements of law for modern 
civilization are that the controlling precepts shall be 
so written that all may read, and shall be so read that 
all may faithfully observe. To read and interpret the 
law is the function of the lawyer. 

So the question being constantly presented to the 
lawyer of today is: “What is written in the law?” and 
“How readest thou what is written?” 

We are living in a time of great stress. But the 
stress is no greater today than has in times past beset 
this country in at least three major wars—the war of 
1812, the war of 1865 and the World War. During 
each of these wars the lawyers of the country were 
called upon to decide whether the nation’s highest law, 
as imbedded in its written Constitution, should be 
truly interpreted and honestly followed, or departed 
from in the name of expediency to meet a temporary 
crisis, or to please an evanescent fancy arising from 


mass emotionalism produced by the throes of emer- — 


gency. 

The keystone of the law is clarity and consistency 
in applying its principles. Our scheme of government 
can only be successfully maintained as a government 
of law instead of a government of men, by constantly 
bearing this fundamental truth in mind. 

Constitutions were written to protect imperish- 
able principles from being departed from in time of ex- 
citement and stress. Only to the extent that the 


fundamental law of the State and Nation is faithfully 
adhered to at all times and under all circumstances, 
can the liberties of a people and incidentally the busi- 


This is 


ness of the legal profession expect to survive. 


essentially so because rights of life, liberty, property 
and the pursuit of happiness must be protected from 
every impairment except by due process of law. Due 
process of law is a stable and permanent thing. It 
cannot be a fad like tenet administered by tribunals of 
justice with chameleon like aspect designed to reflect 
only the echoes of a rising chorus of yes men or the 
unreasoning impulses of numberless band wagon 
riders. And so it is the duty of every member of the 
bar, as well as a matter which tends to directly pro- 
mote and preserve his own interest in the legal pro- 
fession as a means of livelihood, to see that whatever 
changes are made in our laws, are made by recognized 
constitutional processes and not accomplished by 
usurpations countenanced in the name of expediency. 

The Constitution of our country is not the hide 
bound straight jacket against social progress that its 
enemies are sometimes prone to assert that it is. Nor 
can it be truly said, as some may now seem to think, 
that we need a complete revolution in all our legal con- 
ceptions in order that the people of the United States 
may not perish as a great nation. 

To the members of the legal profession is com- 
mitted the task of shaping as well as administering 
the law. Under the law as so conceived, we must con- 
tinue to live. Proposals for new laws must originate 
in the conceptions of the lawyer who is called upon to 
prepare the concrete manifestation of legislative ac- 
tion. And in the preparation of new laws the obliga- 
tion is upon the draftsman to avoid not only laws 
which are unconstitutional in substance, but which 
give rise to grave doubts upon that score. 

It is a refreshing circumstance to note that at a 
time of the greatest public excitement which this 
country has ever experienced at the time of inaugurat- 
ing a new national administration, the President of the 
United States has endeavored in every instance to 
comprehend all emergency measures proposed to the 
National Congress within the bounds of the national 
constitution, and not in open usurpation of any of its 
provisions. This has been done at a time and during 
a period wherein no doubt unexampled usurpation 
could have been successfully accomplished and in all 
probability brought about with public approval. Great 
principles of constitutional law appear in the balance, 
it is true, when some of these national acts are viewed 
from the standpoint of ulta-conservative analysis, by 
constitutional lawyers. But despite what may be said 
of the questions of policy that have been decided by 
these national enactments, it is refreshing and en- 
couraging to note that no unabashed attempt has 
been made to preclude a review of their validity in the 
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courts, nor to intimidate those who would seek a de- 
cision on doubtful questions from the judiciary. 

Not so much can be said in favor of much State 
legislation that has been attempted under exactly the 
same emergency conditions. In some States usurpa- 
tions of power by the executive and legislative branch- 
es of the government have been openly advocated and 
in some instances boldly perpetrated. Florida, I am 
happy to say, is not in this class up to this time. But 
whether it shall remain so,.is a question which can 
only be determined by the courage, the fidelity and the 
patriotism of the Florida bar in the exertion of its in- 
fluence against unconstitutional proposals that, if put 
into effect, will unjustly impair vested rights of life, 
liberty, property and the pursuit of happiness. 

“What is the law of the constitution, and how 
readest thou?” is a question propounded to the lawyer 
of today who is called upon to consider the initiation 
of legislative acts, and the advocacy of legal proceed- 
ings, designed to stretch to the utmost and beyond, the 
exercise of the powers of government. The courts are 
helpless to withstand the overwhelming pressure 


157 


exerted upon them to yield to the policy of judicial non 
interference with governmental acts unconstitutional- 
ly depriving a portion of the people of their constitu- 
tional liberties in the name of emergency, unless they 
have back of them a united bar reconsecrated to the 
service of the country in lending their best efforts to 
preserve the constitution from disintegration and dis- 
solution by tolerated aggressions. 

In saying this I speak as a realist. Judges are but 
human beings and with human frailty, cannot be ex- 
pected to stand alone in preserving fundamental law 
against a bar, the majority of whose members appear 
to be willing to countenance its destruction. The Flor- 
ida bar thus far has kept the faith. Members of the 
legal profession owe to themselves and to their pos- 
terity to continue to support the institutions of gov- 
ernment and the acts of chosen officials, legislative, 
executive and judicial, who are unwilling to barter 
away our American birthright of constitutional law, 
for a mess of pottage that can be of advantage tem- 
porarily at most. 


{ 
q 
: 
‘ 
| 
ay 


158 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


Proximate Cause in Law 


BY MILES W. LEWIS, OF THE JACKSONVILLE BAR 
Copyright, 1933, ky Miles W. Lewis. 


(Continued from November Issue) 


-opposite. It is vital, with a retroactive effect in de- 
termining whether or not actionable negligence exists. 
Cause is vital in weighing values in any case involving 
negligence and consequent liability. ‘Proximate 
cause” in its legal sense, is one of the conditions which 
together constitute negligence, it is the act or omis- 
sion which is termed negligent, it is of the essence of 
negligence, and without it negligence would not be ac- 
tionable, it is therefore part of the complex state of 
affairs, or “configuration in which each part has 
meaning and significance by reason of its relationship 
to the whole,” which makes possible a rule which may 
be violated, and negligence to be actionable cannot ex- 
ist without it; and a tort cannot exist without it, this 
identical ‘‘Proximate cause” which Prof. Green would 
relegate to the position of a “matter of fact’, present- 
ing no difficulty, deprived of its value measured by a 
qualitative standard, and which he, misled by mis- 
interpreting Judge Smith’s rule, would measure by a 
“quantitative” value, alone, despite the fact that 
Judge Smith, as stated above, as he was forced to do, 
preserved the “qualitative” measure, when he implied- 
ly said that the proximate cause in addition to being 
a “substantial factor” must be tortious, that is, must 
possess the quality of a tort. So, the courts must, if 
they are to decide cases justly or intelligently, do as 
they have been doing, in laying down a rule, discuss 
minutely and with particularity the question of “proxi- 
* mate cause.” And give full weight in every respect, 
to the cause element in a case. To do otherwise, and 
render just decisions is as impossible as it would be to 
put one of the Siamese twins to bed without the other. 
They must ex rei necessitate sleep in the same bed. 

Prof. Green says: “CAUSAL RELATION IS A 
NATURAL PHENOMENON AND CANNOT BE 
SUBJECTED TO A METAPHYSICAL TEST.” Ra- 
tionale of Proximate Cause, p. 1389. The truth is ex- 
actly the opposite. I adduce the following as conclu- 
sive proof that Prof. Green is wrong in his contention. 
The common sense of mankind will reject his state- 
ment. As for authority to the contrary, I adduce the 
following: 

“Not merely, however, is the causal relation de- 
rived from our own mental life, but it is in the first 
instance a purely subjective affair, i. e., it is simply 
the way we look at things outside us, as is clearly 
pointed out by Professor Stout: ‘The popular use of 
the word “active” is roughly coincident with the pop- 
ular use of the word “cause.” Among a group of fac- 


tors which occur in a process leading to a certain 
product, agency is attributed to that which, for what- 
ever reason, seems to play the most important, im- 
pressive or interesting part. A man run over and 
killed by a passing train may have been standing on 
the line by accident, or he may have deliberately 
placed himself there with a view to suicide, or he may 
have been pushed there at the critical moment by an- 
other person. In the first case we should probably 
say that the train killed him: in the second that he 
killed himself, and in the third that the person who 
pushed him was the agent of his destruction. If he 
placed himself in front of the train in consequence of 
the ill-treatment to which he had been subjected by 
some one else, we doubt whether to regard the event 
as a suicide or as a murder. It is obvious that this 
mode of regarding agency is unscientific, inasmuch as 
it depends on the point of view which happens to be 
taken by the external observer. Where scientific ex- 
planation is required, each of the contributory factors 
concerned in a process must be regarded as active pre- 
cisely in so far as it determines the nature of the 
result. 

“So also Dr. Ward says: “It is not then in the re- 
lation of one objective change to another that we first 
find causation; that is rather where we put it in or- 
der intellectually to assimilate or synthesise ... The 
activity and passivity that are, at least prima facie, 
facts of individual experience, constituting what we 
call the inter-action of subject and environment, we 
transfer by parity of reasoning to what we regard as 
the interaction of object and object in universal ex- 
perience. 

“It is important not to miss the point to be drawn 
from these quotations, viz., that the Causality is not 
so much in the events themselves as in what we 
choose to pick out as the cause from a number of ante- 
cedent phenomena. It explains much, including the 
distinction between cause and condition, as we shall 
illustrate later, and therefore at the risk of being 
tedious we shall enforce it by further quotation now. 
Thus Mr. Bradley, speaking of the attempt to define 
the cause as ‘the sum of conditions,’ says, “if we want 
to discover a particular cause (and nothing else is a 
discovery), we must make a distinction in the ‘sum’. 
Then, as before in every case we have conditions be- 
side the cause, and, as before, we are asked for a prin- 
ciple by which to effect the distinction between them. 
And, for myself, I return to the statement that I know 
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of none which is sound, we seem to effect this distinc- 
tion always to suit a certain purpose; and it appears 
to consist in our mere adoption of a special point of 
view.” 
Psychology Applied to Legal Evidence 
and Other Constructions of Law, (2nd 
Ed.) Arnold, pp. 274-275. 

“We do not deduce the Idea of Space, or Time, or 
efficient Cause from the phenomena about us, but 
necessarily look at phenomena as subordinate to these 
Ideas from the beginning of our reasoning. It is true, 
our ideas of relations of Space, and Time, and Force 
may become much more clear by our familiarizing our- 
selves with particular phenomena: but still, the Funda- 
mental Ideas are not generated but unfolded; not ex- 
tracted from the external world, but evolved from the 
world within. In like manner, in the contemplation of 
organic structures, we consider each part as subservi- 
ent to some use, and we cannot study the structure as 
organic without such a conception. This notion of 
adaptation,—this Idea of an End,—may become much 
more clear and impressive by seeing it exemplified in 
particular cases. But still, though suggested and 
evoked by special cases, it is not furnished by them. 
If it be not supplied by the mind itself, it can never 
be logically deduced from the phenomena. It is not a 
portion of the facts which we study, but it is a prin- 
ciple which connects, includes, and renders them in- 


telligible; as our other Fundamental Ideas do the class-. 


es of facts to which they respectively apply.” 
Philosophy of the Inductive Sciences, 
Whewell, Vol. 11, pp. 78-79. 
... The portion of science which must first be 
formed is that which classifies the phenomena, and 
discovers general laws prevailing among them. When 
this work is performed, and not till then, we may be- 
gin to speculate successfully concerning causes, and to 
make some progress in our attempts to go back to an 
origin. We must have a Phenomenal science prepara- 
tory to each Aetiological one. 

“As we have just said, we cannot, in any subject, 
speculate successfully concerning the causes of the 
present state of things, till we have obtained a toler- 
ably complete and systematic view of the phenomena. 
Yet in reality men have not in any instance waited for 
this completeness and system in their knowledge of 
facts before they have begun to form theories. Nor 
was it natural, considering the speculative propensi- 
ties of the human mind, and how incessantly it is en- 
deavoring to apply the Idea of Cause, that it should 
thus restrain itself.” 

Philosophy of the Inductive Sciences, 
Whewell, Vol. 11, pp. 109-110. 

“But though man is thus impelled by the natural 
propensities of his intellect to trace each order of 
things to its causes, he does not at first discern the 
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only sure way of obtaining such knowledge: he does 

not suspect how much labour and how much method 

are requisite for success in this undertaking: he is not 

aware that for each order of phenomena he must con- 

struct, by the accumulated results of multiplied ob- 

servation and distinct thought, a separate Aetiology.” 
Idem. pp. 110-111. 

“The same disposition to proceed immediately 
from the facts to the theory, without constructing, as 
an intermediate step, a science of Causes, might be 
pointed out in the other sciences of this order. But 
in all of them this error has been corrected by the fail- 
ures to which it led.” 

Idem. p. 111. 

“Thus in each inference made by Induction, there 
is introduced some general conception, which is given, 
not by the phenomena, but by the mind. The con- 
clusion is not contained in the premises, but includes 
them by the introduction of a new generality. In or- 
der to obtain our inference, we travel beyond the cases 
which we have before us; we consider them as mere 
exemplifications of some ideal case in which the rela- 
tions are complete and intelligible. We take a stand- 
ard, and measure the facts by it; and this standard is 
constructed by us, not offered by Nature.” 

Idem. p. 214. 

Prof. Green is not only wrong when he says that 
the causal relation, by which he means cause and ef- 
fect as considered and dealt with in law, is a natural 
phenomenon, but he fails to draw the distinction be- 
tween “causality” on the one hand and “Cause and ef- 
fect” on the other, which he should have done. “Pri- 
mary physics postulates a strictly causal scheme, but 
the causality is a symmetrical relation and not the one- 
way relation of cause and effect. Secondary physics 
can distinguish cause and effect but its foundation 
does not rest on a causal scheme and it is indifferent 


as to whether or not strict causality prevails. 


“The lever in a signal box is moved and the sig- 
nal drops. We can point out the relation of constraint 
which associates the positions of lever and signal; we 
can also find that the movements are not synchronous, 
and calculate the time-difference. But the laws of me- 
chanics do not ascribe an absolute sign to this time- 
difference; so far as they are concerned we may quite 
well suppose that the drop of the signal causes the mo- 
tion of the lever. To settle which is the cause, we 
have two options. We can appeal to the signalman 
who is confident that he made the mental decision to 
pull the lever; but this criterion will only be valid if 
we agree that there was a genuine decision between 
two possible courses and not a mere mental registra- 
tion of what was already predetermined. Or we can 
appeal to secondary law which takes note of the fact 
that there was more of the random element in the 
world when the signal dropped than when the lever 
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moved. But the feature of secondary law is that it 
ignores strict causation; it concerns itself not with 
what must happen but with what is likely to happen. 
Thus distinction of cause and effect has no meaning in 
the closed system of primary laws of physics; to get 
at it we have to break into the scheme, introducing 
considerations of volition or of probability which are 
foreign to it.” 

The Nature of the Physical World, 

Eddington, p. 296. 

“For convenience I shall call the relation of effect 
to cause causation, and the symmetrical relation which 
does not distinguish between cause and effect caus- 
ality.” 

Idem. p. 297. 

Prof. Green draws no distinction between the two 
ideas. In laying down the rule that proximate cause 
in law is to be determined by a “quantitative meas- 
ure” apparently he desires to leave out the “qualita- 
tive measure” entirely, and yet on page 138 of his 
book above referred to, in alluding to the “practical 
solvent” which he terms Judge Smith’s formula, that 
is the “substantial factor” test, he says: “But the 
closest and most persuasive parallel we have by which 
to evaluate the proposed formula is to be found in the 
test of negligence itself. If the ‘average man’ should 
have reasonably anticipated harm to the plaintiff as 
the result of his conduct, the duty devolved upon de- 
fendant to exercise reasonable care; if the defendant 
failed to use such care he is negligent and therefore a 
wrongdoer. How do we assist the jury by this formu- 
la? As already explained, we give to them a meta- 
physical standard.” 

Rationale of Proximate Cause, 
Green, p. 138. 

I will show by a quotation from Prof. Green’s 
book how he deals with another famous case. His 
method exhibits the error of his theory as outlined in 
his book and shows that it is neither sound theoretical- 
ly nor in the administration of justice in the actual 
trial of cases. 

“In A. T. & S. F. Ry-Co. v. Parry, (67 Kan. 515, 
73 P. 195), (1903), deceased, a passenger, was taken 
from the train at a station in a partially unconscious 
and irresponsible condition and placed in charge of the 
depot master. In this condition he was permitted to 
depart from the depot and was later found dead on the 
railway track five miles out, where he had been run 
over by a train. The court denied defendant’s conten- 
tion that deceased’s death was not the proximate re- 
sult of the depot master’s negligence in allowing him 
to leave in such a state, saying it was not necessary to 
foresee the particular injury that actually resulted. 
The court’s conclusion was correct, but its discussion 
related to a problem not involved. The whole inquiry 
here should have been directed to the point whether 
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such a hazard as this fell within the scope of the rule 
of law which obligated defendant to take care of de- 
ceased. The judge’s problem was to survey the limits 
of the rule and decide whether it comprehended pro- 
tection to the interest here jeopardized. Whether it 
was jeopardized in this case to such an extent as to 
constitute defendant a wrongdoer was for the jury to 
find by an application of the usual formula. That such 
wrong, if found, was an appreciable factor in the re- 
sult, under the facts given, presented no issue at all.” 
Rationale of Proximate Cause, 
Green, p. 95. 

Actionable negligence constitutes one kind of tort. 
Of course there are many other kinds of torts. The 
basis of the cause of action in the above mentioned 
case was negligence. The negligence of the defend- 
ant was held actionable because it was selected by the 
court and by the jury as the proximate cause of the 
death of the deceased. The conduct of the defendant 
was necessarily determined to be negligent by the 
same considerations and by the same evidence as 
those used by the court and jury in deciding that de- 
fendant’s conduct was the cause of the death of the 
deceased. In other words, the conduct of the defend- 
ant was selected as a substantial factor in the death of 
the deceased by the test of negligence itself. It was 
impossible for the court to determine whether there 
was a rule of law which obligated defendant to take 


-care of deceased, or to determine whether deceased 


was subjected to a hazard which fell within the scope 
of the rule of law relied upon by the plaintiff in the 
case, without a thorough consideration and discussion 
of the problem of “proximate cause”, for the conduct 
which constituted the negligence was the conduct 
which was the “proximate cause” of the death of the 
deceased, and the quality of the defendant’s act was 
what made it negligent within the meaning of the law, 
and what made it the proximate cause of the death of 
the deceased within the meaning of the law. Instead 
of being selected as the cause of the death of the de- 
ceased on a physical basis, it was selected on a qualita- 
It was the quality of the defendant’s act 
which made it an appreciable factor in the death of 
the deceased. And yet Prof. Green would have it that 
the cause element in this case presented no issue at 
all. Actual cases cannot be tried and are not tried in 
court on any such theory, and justice cannot be ad- 
ministered upon any such theory. This problem of 
cause went directly to the question of whether plain- 
tiff’s interest was protected by law, to the question as 
to whether the plaintiff had a right, to the question 
whether plaintiff’s interest was protected against the 
particular hazard encountered, upon it was based the 
principle of law which protected plaintiff’s interest 
and the limit of protection afforded by the rule. It 
afforded the facts by which it was decided that de- 
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fendant’s conduct had violated the rule on which plain- 
tiff relied and from it sprang the damages for which 
the plaintiff sued. 

Proximate Cause in law is not a natural phenom- 
enon which readily manifests and exhibits itself to 
the human mind, but, on the contrary, it is something 
which is discovered by a careful examination of phe- 
nomena. Were it otherwise the progress of science 
would not have been the long, drawn out, painful and 
laborious process which it has been, and by merely ob- 
serving the apparent movement of the sun about the 
earth it would have been properly concluded that the 
earth revolves about the sun; the genius of Newton 
would not have been needed to discover the laws of the 
attraction of gravitation; nor would any need exist for 
the science of differential diagnosis; in fact all experi- 
ment could stop and there would be no need for scien- 
tific investigation at all. We would all be omniscent, 
and cause being simply a natural phenomenon we 
could easily go back to the great First Cause, our 
doubts would vanish, and we would all repose in cer- 
tainty and contentment. 

The case of Benedict Pineapple Co. vs. A. C. L. 
Ry. Co., 55 Florida Report 514, illustrates the function 
of the judge and the function of the jury. One count 
of the amended declaration is as follows: 

“The Benedict Pineapple Company, a corporation 
existing under the laws of the State of Florida, by 


Massey & Warlow, its attorneys, sues the Atlantic: 


Coast Line Railroad Company, a corporation: 

For that the defendant is a railroad corporation 
operating a railroad through the city of Orlando, and 
in the winter season, to-wit, on or about the 7th day 
of January, A. D. 1905, it so carelessly and negligent- 
ly managed and operated one of its locomotives while 
drawing a train through said city, in Orange county 
aforesaid, that fire escaped from said locomotive and 
set fire to the canvas or cloth with which a pinery be- 
longing to the plaintiff and situated near to the track 
of the defendant in the city aforesaid, was covered, 
and burned a large part, to-wit, about one acre of the 
said cover. 

And the plaintiff says also that in the said pinery 
a large number of pineapple plants were set and grow- 
ing, some of which had on them fruit at various 
stages of development, and that pineapple plants and 
fruit were likely to be damaged by frost and cold in 
the said city of Orlando (in which said pinery was sit- 
uated) and the latitude thereof in the winter season, 
and that it was usual and customary in and about the 
said city and latitude to cover pineries with canvas or 
cloth in order to protect the plants and fruit growing 
thereon from damage by frost and cold and also to 
keep the heat produced or generated by fires main- 
tained in the pineries during spells of frost and cold 
which ordinarily come in the winter season on short 
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notice; and which otherwise would damage the plants 
and fruit; and that in accordance with said custom the 
plaintiff had provided its said pinery with a good can- 
vas or cloth cover for the purpose aforesaid and had 
also provided stoves and fuel in the said pinery ready, 
and sufficient (if the pinery were covered as afore- 
said), to heat the said pinery immediately upon the 
coming of cold and frost dangerous to the said plants 
and fruit and thus preserve them from damage there- 
from. And the plaintiff says that shortly after the 
burning of the portion of the cover as aforesaid and 
before the plaintiff by exercise of any reasonable dili- 
gence by it could replace the part of the cover which 
had been burned through the negligence of the defend- 
ant as aforesaid, the plants and fruit were damaged 
by frost and cold for want of the complete cover and 
the subsequent inability of the plaintiff to control the 
temperature within said pinery. 

And the plaintiff says that the defendant well 
knew or ought to have known that pineapple plants 
and fruit in the city of Orlando and in the latitude 
thereof were likely to be damagéd by frost and cold 
in the winter season and that it was usual and cus- 
tomary to cover the pineries aforesaid with canvas or 
cloth in order to protect the plants and fruit from dam- 
age by frost and cold and also to keep in the heat pro- 
duced or generated as aforesaid during spells of frost 
and cold as aforesaid, and well knew or ought to have 
known the purpose for which the plaintiff’s said 
pinery was covered with canvas or cloth as aforesaid 
and that damage to plants and fruit therein was like- 
ly to happen at that season by the burning of a large 
part of the said cover as aforesaid. And the plaintiff 
says that but for the burning of a large part of the 
cover through the negligence of the defendant as 
aforesaid, it, the said plaintiff, could have saved its 
said plants and fruit from damage by the particular 
frost and cold which damaged them, which damage 
was caused by the negligence of the defendant in burn- 
ing part of the cover as aforesaid.” 

A demurrer was filed on behalf of the defendant 
railway company setting forth the following grounds: 

“First. That neither the declaration as a whole, 
nor either count thereof in itself, states a cause of ac- 
tion against the defendant. 

“Second. That each count in the said declaration 
shows that the damage, if any, suffered by the plain- 
tiff was not the proximate result of any negligence on 
the part of the defendant. 

“Third. That each count in the said declaration 
shows that the damage claimed by the said plaintiff 
was caused by an act of God, and was not the proxi- 
mate result of any negligence chargeable against the 
defendant. 

“Fourth. That neither count in said declaration 
alleges or charges any facts bringing home to the de- 
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fendant the knowledge that the freeze which caused 
the damage to plaintiff might be reasonably expected 
by the said defendant. 

“Fifth. That neither count in said declaration al- 
leges facts to bring home to the defendants the knowl- 
edge that the freezing of the pineapple plants might be 
reasonably expected to follow directly and naturally 
from the burning. 

“Sixth. That neither count in said declaration 
charges such a state of facts as would show that the 
damage suffered by the plaintiff might be reasonably 
expected from burning the canvas charged to have 
been burned.” 

The trial court sustained the demurrer. A writ of 
error was sued out to the Circuit Court for Orange 
county, State of Florida. The decision of the trial 
court was reversed. In the decision rendered by the 
appellate court the law as to such cases was reviewed, 
many decisions were quoted and a correct decision ar- 
rived at by the appellate court despite the fact that in 
its reasoning it was hampered by the language of the 
text books, the unhappy phraseology of the law and 
the baleful effects of the phrase “proximate cause’’. 
Among other things the court says: “Negligence is a 
proximate cause of an injury when in ordinary natural 
sequence it causes or contributes to causing the injury 
without an intervening independent cause.” 

“The ordinary conditions or forces of nature such 
as ordinary wind, cold, heat, and the like, that are 
usual at the time and place and under the circum- 
stances, and that reasonably should have been ex- 
pected or foreseen as probably to occur, are not, in 
general, independent, efficient causes, when they af- 
fect or operate upon a negligent act or omission in 
causing a result. Those who are negligent are held in 
law to know the usual effect of ordinary natural con- 
ditions and forces upon a negligent act or omission, 
and to have contemplated the appearance and the ef- 
fect of such conditions and forces upon their negli- 
gence or upon its proximate results, and to be liable 
in damages for the natural and probable proximate re- 
sults of the negligence. 13 Am. & Eng. Ency. Law 
(2nd ed.) 457, et seq.; 1 Thompson on Neg. 136; 
Wharton on Neg. Par. 97. 

“If the natural condition or force that affects the 
negligent act or omission is unusual or extraordinary, 
the negligent party will not, in general, be held to have 
known of or contemplated it, unless the circumstances 
of the particular negligent act or omission are such 
that the negligent party should have known of or con- 
templated the probable appearance and effect of such 
unusual or extraordinary natural condition or force. 
If the injury was caused by some extraordinary or un- 
usual natural force or condition that could not have 
been foreseen or that would have caused the injury if 
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there had been no negligence, the negligence is not the 
proximate cause of the injury.” 

The result of the decision of the appellate court 
was to remand the case to the trial court that the de- 
fendant might file such pleas as it might be advised, 
for instance denying the negligence, as by a plea of 
not guilty and any other pleas permissible under the 
law; to submit the case to a jury under proper in- 
struction upon the law as to negligence, and proximate 
cause as defined by the court, and so give the jury a 
qualitative measure by which to determine whether 
the defendant had been guilty of negligence, and 
whether such negligence was the proximate cause of 
the injury and damage to the plaintiff. The court, ac- 
cording to the theory of Prof. Green, having decided 
that the risk of loss of the plants and fruit by frost 
and cold under the circumstances shown in the declara- 
tion was a hazard against which the plaintiff was pro- 
tected by the rule invoked by the plaintiff, no prob- 
lem of cause was left in the case. The truth is that 
the defendant under the law of Florida could by a plea 
of “not guilty” deny and put in issue the doing of the 
alleged negligent act and could in addition if there 
facts on which to base such a plea, plead contributory 
negligence, and in addition could deny any material al- 
legation of the declaration not denied by the plea of 
“not guilty”, and so make additional issues for consid- 
eration and determination by the jury in rendering 
their verdict in the case. Furthermore, under the law, 
it was for the jury to say whether or not, considering 
all the evidence in the case to be adduced at the trial, 
the defendant was negligent or not, that is to say, 
whether the defendant’s conduct met the qualitative 
test of negligence, and in this matter was involved the 
condition of the railroad’s locomotive and the manner 
of its operation as well as any other matters involved 
in the question of whether or not the defendant was 
negligent. The law guarantees a jury trial in a case 
of this kind and a defendant has a right, as well as a 
plaintiff, to have a jury pass upon disputed questions 
of fact, unless the evidence is of such a nature as to 
require the trial court to direct a verdict in favor of 
one party or the other, and such cases are the excep- 
tion and not the rule. 

The court held that the cold and frost should have 
been expected or foreseen as probably to occur and for 
this reason did not constitute independent, efficient 
causes such as an unprecedented flood, such as men- 
tioned in the case of Seaboard Air Line Railway, plain- 
tiff in error, vs. W. H. Mullin, defendant in error, 70 
Fla. Rep. p. 70, that is to say an unprecedented flood 
that could not have been foreseen at the time of the 
delay in the transportation of certain goods, such a 
flood being denominated “‘the destructive act of God,” 
for which defendant was not liable. The delay in 
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transportation in that case was denominated “a re- 
mote and not a proximate cause of an injury to the 
shipment by the flood.” And so it is that both in the 
matter of determining the issue of negligence a quali- 
tative test is used, arid in determining the matter of 
proximate cause a qualitative test is used, and the 
process is one of selection by the court in the discharge 
of its function, and by the jury under the instructions 
of the court as to the law, when the case upon the is- 
sues raised by the pleading, and the evidence adduced, 
is submitted to the jury for the rendition of their 
verdict. 

The frost and the cold which destroyed the plants 
and fruit in the Benedict Pineapple Co. case above 
mentioned was just as much an efficient, independent 
cause of the destruction of the plants and fruit, as 
the unprecedented flood which damaged the shipment 
of goods in the Seaboard Air Line Railroad case above 
mentioned. This is manifest from a common sense 
view of the matter. But the reason that for legal pur- 
poses one was held not to be an efficient, independent 
cause, and the other was held to be an efficient, in- 
dependent cause, “an act of God,” was that in the first 
case justice required that the negligence of the rail- 
road company should fasten liability upon it, and in 
the mind of the court, in the second case justice re- 
quired that the railroad company should be relieved of 
liability, and the reason why the phraseology of the 
law has to be juggled, twisted and distorted in order 
to reach a just decision is because of the fact that 
the phrases dealing with proximate cause not only do 
not reveal, but actually obscure the reasoning which 
is at the base of the decisions. Cases involving proxi- 
mate cause verify the saying that the purpose of lan- 
guage is to conceal thought. Salvation lies in the 
abandonment of the phrase and adopting a proper 
nomenclature for such cases. 

As a sample of the language to which courts are 
forced to resort, at least so it seems, by using a phrase 
which is interpreted to mean exactly what it does not 
mean in truth and in fact, note the following quota- 
tions from the case of S. A. L. Ry. vs. Mullin, 70 
Fla. 450: 

“A proximate cause stands next in causal relation 
to the effect. Chicago & Eastern Illinois R. R. Co. v. 
Heerey, Adm’r., 105 Ill. App. 647; Perkins v. Morgan 
Lumber Co., 68 Fla. 503, 67 South. Rep. 126; Illinois 
Cent. Ry. v. Siler, 229 Ill. 390. A proximate cause pro- 
duces the result in continuous sequence, and without 
which the result would not have occurred. Ramsbot- 
tom v. Atlantic Coast Line R. Co., 138 N. C. 38, 50 S. 
E. Rep. 448. These principles are applicable where in- 
juries occur from mere negligence that is a breach of 
contract or of a public duty by a common carrier, 
WHERE NO MALCONDUCT IS INVOLVED,...” 


“As the injury to the goods in this case was di- 
rectly caused by an admittedly unprecedented flood— 
an excusing act of God—TO WHICH INJURY THE 
DEFENDANT DID NOT DIRECTLY CONTRIBUTE, 
and as such flood could not have been anticipated or 
the injury regarded as resulting by ordinary natural 
sequence, or as a natural and probable result of the 
preceding delay in transit, the injury was not ‘caused 
by’ the defendant, within the meaning of the law, and 
the defendant is not liable.” 

Taking up the above statements seriatim: 

It is very often that a proximate cause in the 
legal sense does not stand next in the causal relation 
to the effect; it if furthermore true that a proximate 
cause in the law, in the legal sense of the phrase, does 
not produce the result in continuous sequence. As to 
the other statement above quoted, the act of the de- 
fendant did DIRECTLY contribute to the injury of 
the goods, because it placed them where the unprece- 
dented flood could injure them. The point is that 
while the defendant did DIRECTLY contribute to the 
injury of the goods, its conduct was not blameworthy, 
as it would have been if the defendant had wilfully 
and knowingly or intentionally placed the goods where 
the unprecedented flood could injure them. THE 
MATTER IS ONE OF “BLAMEWORTHINESS.” This 
is the underlying feature that is controlling and is im- 
portant in such cases. Why should it be obscured. 
Can there ever be harmony in the decisions until the 
cases involving proximate cause are placed upon their 
true basis, until a language is used that will not ob- 
scure thought and reasoning, but will on the contrary 
be not only the medium of thought but the “nutri- 
ment” of thought, as Whewell suggests? 

The “Turntable Cases” exhibit a just appreciation 
of the duty owed to children. The case of The Sioux 
City & Pacific Railroad Company, PIff. in Err., v. Har- 


ry G. Stout, by his next Friend, etc., (U. S. Supreme 


Court, 21 L. Ed. 745), is an example. In this case a 
child six years of age sustained injuries upon a turn- 
table belonging to the defendant. Near the turntable 
was a traveled road passing through the depot grounds 
and another traveled road nearby. On the railroad 
ground which was not inclosed or visibly separated 
from the adjoining property, was situated the defend- 
ant’s station house; and about one quarter of a mile 
distant from this was the turn-table on which the 
plaintiff was injured. There were but few houses in 
the neighborhood of the turn-table, and the plaintiff’s 
parents lived in another portion of the town and about 
three-fourths of a mile distant. The plaintiff, with- 
out the knowledge of his parents, started with two 
other boys, the one about nine and the other about 
ten years of age, to go to the defendant’s depot, with 
no definite purpose in view. When the boys had ar- 
rived at the depot, it was proposed by some of them to 
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go the turn-table to play. The turn-table was not at- 
tended or guarded by any employe of the company, 
and was not fastened or locked, and revolved easily on 
its axix. Two of the boys commenced to turn it, and 
in attempting to get upon it, being at the time upon 
the railroad track, the plaintiff’s foot was caught be- 
tween the end of the rail on the turn-table as it was 
revolving, and the end of the iron rail on the main 
track of the road, and was badly cut and crushed. 

In its opinion the Supreme Court says: 

“That the turntable was a dangerous machine, 
which would be likely to cause injury to children who 
resorted to it, might fairly be inferred from the in- 
jury which actually occurred to the plaintiff. There 
was the same liability to injury to him, and no great- 
er, than existed with reference to all children. When 
the jury learned from the evidence that he had suf- 
fered a serious injury, by his foot being caught be- 
tween the fixed rail of the road-bed and the turning 
rail of the table, they were justified in believing that 
there was a probability of the occurrence of such 
accidents. 

So, in looking at the remoteness of the machine 
from inhabited dwellings, when it was proved to the 
jury that several boys from the hamlet were at play 
there on this occasion, and that they had been at play 
upon the turntable on other occasions, and within the 
observation and to the knowledge of the employees of 
the defendant, the jury were justified in believing that 
children would probably resort to it, and that the de- 
fendant should have anticipated that such would be 
the case.” 

In this case the court held the defendant liable, 
saying “The jury may well have believed that if the 
defendant had incurred the trifling expense of re- 
placing this latch, and had taken the slight trouble of 
putting it in its place, these very small boys would not 
have taken the pains to lift it out, and thus the whole 
difficulty have been avoided. Thus reasoning, the 
jury would have reached the conclusion that the de- 
fendant had omitted the care and attention it ought 
to have given, that it was negligent, and that its negli- 
gence caused the injury to the plaintiff. The evidence 
is not strong and the negligence is slight, but we are 
not able to say that there is not evidence sufficient to 
justify the verdict. We are not called upon to weigh, 
to measure, to balance the evidence, or to ascertain 
how we should have decided it if acting as jurors. The 
charge was in all respects sound and judicious, and 
there being sufficient evidence to justify the finding, 
we are not authorized to disturb it.” 

With reference to the part played by the jury in 
this decision the court says: 

“It is this class of cases and those akin to it that 
the law commits to the decision of a jury. Twelve 
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men of the average of the community, comprising men 
of education and men of little education, men of learn- 
ing and men whose learning consists only in what they 
have themselves seen and heard, the merchant, the 
mechanic, the farmer, the laborer; these sit together, 
consult, apply their separate experience of the affairs 
of life to the facts proven, and draw a unanimous con- 
clusion. This average judgment thus given it is the 
great effort of the law to obtain. It is assumed that 
twelve men know more of the common affairs of life 
than does one man; that they can draw wiser and safer 
conclusions from admitted facts thus occurring, than 
can a single judge. 

In no class of cases can this practical experience 
be more wisely applied than in that we are consider- 
ing. We find, accordingly, although not uniform or 
harmonious, that the authorities justify us in holding 
in the case before us, that although the facts are un- 
disputed, it is for the jury and not the judge to de- 
termine whether proper care was given or whether 
they established negligence.” 

The court in this case gave an impartial and in- 
telligent charge, and furnished the jury with the 
standard by which to determine whether or not the 
defendant had been negligent. The facts in the case 
were undisputed, but the court held that it was for the 
jury to determine whether proper care was given and 
whether the facts established negligence. There was 
no question of proximate cause raised in this case, and 
I cite it as an example of justice done in the decision 
of a case involving negligence, and as evidence that 
Prof. Green is in error in his contentions as to the 
part to be played in the actual trial of cases by court 
and jury respectively, and as evidence of the high es- 
teem in which the ability of a jury to deal with the 
matter of negligence, under proper instructions from 
the court, is héld by the highest court in the land. 

However, in the case of United Zinc and Chemical 
Co. v. Van Britt and Susie Britt, the Supreme Court 
of the United States departed from the doctrine laid 
down in the above cited case. In the United Zinc and 


Chemical Co. case the court held as follows: “The 


owner of unfenced land on which, within 100 to 120 
feet of a passing highway, is a pool of water, ap- 
parently clear and pure, but in fact poisonous, is not 
liable for the deaths of trespassing children, who went 
into the water and died of the poison, where it is at 
least doubtful whether the water could be seen from 
any place where the children lawfully were, and there 
is nothing to show that the pool was what led them to 
enter the land, and it does not appear that children 
were in the habit of going to the place.” 

Mr. Justice Clarke dissented from the majority 
opinion in this case which reversed the lower court. 
The United Circuit Court of Appeals for the Eighth 
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Circuit affirmed a judgment of the district court for 
the District of Kansas in an action for death. Mr. 
Justice Clarke in his dissenting opinion, in which the 
Chief Justice and Mr. Justice Day concurred, stated 
the following: 

“The courts of our country have sharply divided 
as to the principles of law applicable to ‘attractive 
nuisance’ cases of which this one is typical. 

At the head of one group, from 1873 until the de- 
cision of today, has stood the Supreme Court of the 
United States, applying what has been designated as 
the ‘humane’ doctrine. Quite distinctly the courts of 
Massachusetts have stood at the head of the other 
group, applying what has been designated as a ‘hard 
doctrine,—The ‘Draconian doctrine.’ 1 Thomp. Neg. 
Par. 1027 to 1054, inclusive, especially Par. 1027, 1047, 
and 1048; Cooley, Torts, 3d ed. pp. 1269 et seq.” 

In the majority opinion the court says: 

“It does not appear that children were in the 
habit of going to the place; so that foundation also 
fails.” This statement absolutely ignores the common 
knowledge of mankind as to the habits and propensi- 
ties of children. Why should a decision in this case 
depend upon the fact whether or not these children 
were the first or the last who went into the pool and 
died of its poisoned waters. The decision is absolute- 
ly unjust. It smacks of Puritanism in the law. The 
court says further in the opinion: “In the case at bar 
it is at least doubtful whether the water could be seen 
from any place where the children lawfully were, and 
there is no evidence that it was what led them to en- 
ter the land.” As stated above the decision ignores 
the habits and propensities of children, and there are 
facts about human nature which it was the duty of the 
court to take cognizance of in rendering its decision 
if justice were to be done. Whether or not there is a 
general duty on the part of a land owner to keep his 
land safe for children, or even free from hidden dan- 
ger, if he has not, directly or by implication, invited or 
licensed them to come there, this case discloses an un- 
usual and an extraordinary peril to which the children 
were subjected and there is no law requiring children 
to stay in a traveled road and not depart from it, to 
expect them to do so is contrary to common knowl- 
edge. These children in a perfectly natural excursion 
found this poisoned pool of water and did the most 
natural thing, went into the water, were poisoned and 
died. The pool was attractive, it was a temptation and 
it was even an invitation, in the nature of things, to 
enter it, the water appeared to be clear and pure and, 
on the hot summer day on which the children per- 
ished, attractively cool. The water was impregnated 
with sulphuric acid and zinc sulphate. Even the men 
who rescued the boys suffered seriously. The dissent- 
ing opinion in which the Chief Justice concurred to- 


gether with Justice Day, exhibits on the part of Mr. 
Justice Clarke an understanding keenly alive to the 
precepts of justice as well as the dictates of humanity, 
which are essential in a judge if he is to do justice in 
deciding controversies brought before him for judicial 
decision. These two last cited cases exhibit in a clear 
manner the need for placing judicial decisions upon a 
proper basis, the need of extensive knowledge and a 
high sense of justice in the judiciary. The verdict of 
the jury should have been allowed to stand. 
66 Law Ed. 614. 
DAMAGES FOR FRIGHT 

The cases dealing with this phase of the law ex- 
hibit the absolute necessity of giving the matter of 
cause and effect its proper place in the law of torts. 
They further exhibit the fact that the law cannot im- 
prove and make for justice by the scholastic proceed- 
ing deciding such cases by recourse only to the line of 
decisions bearing uopn that question. Judge Brandeis 
long ago in his briefs filed in appellate courts showed 
the absolute necessity of courts having recourse to 
facts and scientific knowledge which cannot be found 
in the text books on the law or in the adjudicated 
cases. Prof. Green has not given the matter of cause 
and effect its proper place in the law, and he has exag- 
gerated the possibilities and benefits, if benefits there 
be, in doing what may only be done by license, of sep- 
arating cause and effect in considering the problem for 
legal purposes ,and in undertaking to separate cause 
and effect from the more comprehensive problem of 
negligence. 

In reference to the maxim “In jure, proxima non 
remota causa spectatur” Prof. Green said, Bacon can- 
not be wrong. He should have said this with refer- 
ence to Bacon’s statement “Quam infeliciter se habeat 
scientia humana, quae in usu est, etiam ex illis liquet, 
quae vulgo asseruntur. Recte ponitur: Vere scire, 
esse per causas scire.” (The unhappy state of man’s 
actual knowledge is manifested even by the common 
assertions of the vulgar. IT IS RIGHTLY LAID 
DOWN THAT TRUE KNOWLEDGE IS THAT 
WHICH IS DEDUCED FROM CAUSES.) 

The decision in Victorian Railways Commission- 
ers v. Coultas has been repudiated in England, Scot- 
land and Ireland. “The present state of the law in 
Great Britain and Ireland as to the recovery of dam- 
ages for nervous shock without impact is said by Lord 
Shaw of Dunfermline in Coyle v. Watson to be as fol- 
lows: 

‘But in England, in Scotland and in Ireland alike, 
the authority of Victorian Railways Commissioners v. 
Coultas has been questioned, and, to speak quite frank- 
ly, has been denied. I am humbly of opinion that the 
case can no longer be treated as a decision of guiding 
authority . .. I should add that other cases were cited 
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showing it to be fully established by authority—tre- 
cent and strong authority—that physical impact or 
lesion is not a necessary element in the case of re- 
covery of damage in ordinary cases of tort.’ 

Thus the law in England, Scotland, and Ireland is 
settled in favor of a recovery for physical injuries re- 
sulting from nervous shock caused by the wrongful 
act of the defendant, without actual impact.” 

Selected Essays on the Law of Torts, 
p. 306. 

In 1899, the Supreme Court of Texas, in the case 
of Hill vs. Kimball, (18 S. W. 59) held that “A peti- 
tion which alleges that a tenant’s wife was enciente, 
and that, knowing that fact, and that excitement was 
liable to injure a woman in that condition, the land- 
lord violently assaulted two negroes on the tenant’s 
premises, and in his wife’s presence, whereby she sus- 
tained a fright which eventually produced a miscar- 
riage, and otherwise injured her health, states a cause 
of action.” 

The court in its opinion alludes to the case as be- 
ing “novel”. The court further says: “We have found 
no exact precedent for such an action BUT THAT IS 
NO SUFFICIENT REASON WHY AN ACTION 
SHOULD NOT BE SUSTAINED. That a physical 
personal injury may be produced through a strong 
emotion of the mind there can be no doubt. The fact 
that it is more difficult to produce such an injury 
through the operation of the mind than by direct 
physical means affords no sufficient ground for re- 
fusing compensation, in an action at law, when the in- 
jury is intentionally or negligently inflicted. It may 
be more difficult to prove the connection between the 
alleged cause and the injury, but if it be proved, and 
the injury be the proximate result of the cause, we 
cannot say that a recovery should not be had.” 

The court in this case, for some reason, does not 
refer to the wealth of knowledge then in existence 
upon the subject, in text books of approved scientific 
worth, and evidently the attorneys in the case in their 
briefs did not do so. The effect of fright upon the hu- 


man mind and the consequent effect upon the body has. 


been known from ancient times. The court reached 
a just decision in this case evidently upon the basis 
of common sense, and through a sense of justice, and 
are to be commended. As a matter of scientific fact, 
’ not only is a pregnant mother often seriously injured 
in health by shock or fright, but frequently the effect 
upon the unborn child is very injurious. 

“Fright, shock, and accident to the mother when 
pregnant are frequently stated to be followed by the 
birth of a weak-minded child . . . there is little doubt 
that severe shock to the mother may in certain cases 
in some mysterious way affect the foetus in utero. 
FURTHER, THIS MAY OCCUR IN A MOTHER 
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WHOSE NERVOUS SYSTEM IS STABLE; though 
clearly the result of shock will be more marked if she 
be a neurotic subject. Diseases contracted by the 
mother during pregnancy may lead to idiocy in the in- 
fant; no matter of surprise when it is realized how 
close is the interaction of the circulation of the mother 
and child, and how profound must be the effect of 
vitiation in the mother’s blood on the nutrition of the 
child.” 

Psychological Medicine, Maurice Craig, 

M. A., M. D. (Cantab.), F. R. C. P. 

(Lond.) Physician for and Lecturer in 

Psychological Med., Guy’s Hospital, etc., 

Late Senior Assistant Physician, Beth- 

lem Royal Hospital, London. 

The authorities to this effect might be multiplied 
to a degree that would be tiresome to the reader. 

“Some acute psychoses may be suddenly developed 
by fright, or a transitory emotional insanity for a few 
hours or a few days in duration. Among the symp- 
toms are mutism, or incoherence, confusion, isolated 
hallucinations, delusions, with impulses to violence and 
aimless wandering, followed later by complete or near- 
ly complete amnesia.” 

Nervous and Mental Diseases, Church 
and Peterson, (9th Ed.), 733. 

Among the diseases listed in a valuable work en- 
titled The Psychoneuroses and Their Treatment by 
Psychotherapy, by Prof. J. Dejerine, and Dr. E. 
Gauckler, the former being professor of the clinic for 
nervous diseases of the Faculty of Medicine of the 
University of Paris, and the latter ancien interne of 
the hospitals of Paris, which are mental in their orig- 
in and may result from fright or other mental cases 
are Anorexia (an inability to eat without any positive 
dislike for food, sometimes resulting in death by 
starvation), cardias phobias, chorea, defaecation trou- 
bles, dilatation of stomach, hysterical paralyses, mic- 
turition, mutism, paralyses, polyuria, tachycardia, 
vomiting, and so on. The above is only a partial list. 
The synthesis which constitutes normal vision may be 
destroyed and psychic blindness may result. The list 
of physicians, psychologists and scientists who have 
studied this class of diseases and who have written 
upon the subject include Dr. Morton Prince, Dr. Jung 
of the University of Zurich, Dr. Janet, of the Uni- 
versity of France, and a host of others. The knowl- 
edge is contained in books on the subject which are in 
public libraries, and the facts should be common 
knowledge to courts and laymen alike. To be ignorant 
of the effect of fright upon the mind and bodies of 
human beings, in this day and time is to be inex- 
cusably ignorant. This applies as much to the judges 
and lawyers as to any one else. It is a matter of com- 
mon scientific knowledge about which many volumes 
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have been written, and of which the magazines have 
been full. The socalled “shock” cases developed by the 
world war do not present any different problem from 
a scientific standpoint from the cases which had been 
diagnosed theretofore, and about which much had been 
written. 

“Mental shock, and especially a fright, OFTEN- 
ER THAN SEVERE BODILY INJURY, leads to the 
development of functional neruroses.” 

Text Book of Nervous Diseases, Dana. 

Dr. Dana is a member of the famous Dana fam- 
ily, known throughout the world. The foregoing is 
from the ninth edition of his work. He is a man of 
transcendent ability. He was professor of nervous 
diseases in Cornel Medical College, etc., etc. 

“Trauma and mental shock . .. may lead to the de- 
velopment of insanity or indirectly to degenerative or- 
ganic disease.” 

Idem. There is no use to multiply authorities. 
The scientific facts are not even debatable. The ques- 
tion is what right has a court to deny redress to a 
plaintiff who has been injured by fright, merely be- 
cause there has been no physical impact. 

The case of Haile’s Curator vs. Texas & P. Ry. 
Co., 60 Fed. 557, (Jan. 23, 1894), Fifth Circuit, merits 
discussion. 

It held: “Where a passenger on a railroad train 
receives no bodily injury from an accident caused by 
the company’s negligence, but is made insane by the 
excitement, hardship and suffering resulting there- 
from, the company is not liable in damages therefor, 
since insanity is not an ordinary result of exposure to 
a railroad accident.” The Supreme Court of the 
United States had already rendered a most unsound 
decision on somewhat similar facts. The train on 
which Haile was riding as a passenger was “without 
warning, precipitated through a burning bridge, and 
was completely wrecked, and immediately after caught 
fire and was destroyed.” He suffered in many other 
ways as a result of defendant’s negligence. After the 
wreck he was “placed on the roadbed, where he was 
in full view of the burning wreck, and in the midst of 
the wounded and dying.” The court says in its opin- 
ion that “The learned counsel for the plaintiff con- 
cedes ‘that pain and anxiety of mind the law cannot 
value, and does not pretend to redress, when the un- 
lawful act complained of causes that alone.’” The law 
does value pain and anxiety of mind and a recovery 
therefor is allowed by all courts in some cases. 

The court further says: “It is well settled that 
the damages sustained by a wrongful act must be the 
natural result of the act,—such a consequence as in 
the ordinary course of things, would flow from it. As 
expressed by some of the authorities, ‘Proximate dam- 
ages are those that are the ordinary and natural re- 
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sults of the negligence, such as are usual, and might 
therefore have been expected.’ ‘Remote damages are 
such as are the result of an accidental or unusual com- 
bination of circumstances, which would not be reason- 
ably anticipated, and over which the negligent party 
had no control.” 

First taking up the above statements. 

In the first place, in the light of scientific knowl- 
edge, it can safely be said that the insanity of the de- 
fendant was the natural result of the negligence of 
the defendant, and might therefore have been ex- 
pected, and could reasonably have been anticipated. 
However, it is not necessary that the particular injury, 
the insanity, should or could have been foreseen. That 
is not the law. 

“In Christianson vs. Chicago etc. R. Co., (67 
Minn. 94, 69 N. W. 640 (1896) the defendants con- 
tended that, conceding that the defendant was negli- 
gent, yet the plaintiff’s injuries were not the proxi- 
mate result of such negligence. They argued that it 
is not enough to entitle plaintiff to recover that his 
injuries were the natural consequences of this negli- 
gence, but that it must also appear that, under all the 
circumstances, it might have been reasonably antici- 
pated that such injury would result. They virtually 
took the position that, in order to warrant a finding 
that negligence, not wanton, is the proximate cause 
of an injury, it must appear that the injury WAS 
THE NATURAL AND PROBABLE CONSEQUENCE 
OF THE NEGLIGENT ACT, AND THAT IT (THE 
INJURY) WAS SUCH AS MIGHT OR OUGHT IN 
THE LIGHT OF ATTENDING CIRCUMSTANCES, 
TO HAVE BEEN ANTICIPATED. These positions 
were not sustained by the court. Mitchell, J., said 
(at p. 97): 

“<This mode of stating the law is misleading, if 
not positively inaccurate. It confounds and mixes the 
definition of ‘negligence’ with that of ‘proximate 
cause’. WHAT A MAN MAY REASONABLY AN- 
TICIPATE IS IMPORTANT, AND MAY BE DE- 
CISIVE, IN DETERMINING WHETHER AN ACT 
IS NEGLIGENT, BUT IT IS NOT AT ALL DE- 
CISIVE IN DETERMINING WHETHER THE ACT 
IS THE PROXIMATE CAUSE OF AN INJURY 
WHICH ENSUES. If a person had no reasonable 
ground to anticipate that a particular act would or 
might result in any injury to anybody, then, of course, 
the act would not be negligent at all; but, if the act 
itself is negligent, then the person guilty of it is 
EQUALLY LIABLE FOR ALL ITS NATURAL AND 
PROXIMATE CONSEQUENCES, WHETHER HE 
COULD HAVE FORESEEN THEM OR NOT. Other- 
wise expressed, the law is that if the act is one which 
the party ought, in the exercise of ordinary care, to 
have anticipated was liable to result in injury to oth- 
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ers, then he is liable for any injury proximately re- 
sulting from it, although he could not have anticipated 
the particular injury which did happen. Consequences 
which follow in unbroken sequence, without an inter- 
vening efficient cause, from the original negligent act, 
are natural and proximate, and for such consequences 
the original wrongdoer is responsible, EVEN THOUGH 
HE COULD NOT HAVE FORESEEN THE PAR- 
TICULAR RESULTS WHICH DID FOLLOW.’”’ 

See also Hill vs. Winsor, 36 Amer. St. Rep. 810. 

Further the court says: “While the defendant, as 
a common carrier, had reason to anticipate that an ac- 
cident would cause physical injury, and would produce 
fright and excitement, it had no reason to anticipate 
that the latter would result in permanent injury, as 
a disease of the mind, or any other disease, that might 
be caused by excitement, exposure, and hardship 
sometimes incident to travel. If the disease was not 
likely to result from the accident, and was not one 
which the defendant could have reasonably foreseen, 
in the light of the attending circumstances then the 
accident was not the proximate cause.” This is a 
statement justly condemned by the foregoing case, 
and correctly so. The “foreseeability” had to do with 
the matter of negligence, not with “proximate cause”. 
The court further says: “The defendant owed him a 
duty to carry him safely,—not to injure his person by 
force or violence. It owed him no duty to protect him 
from fright, excitement, or from any hardship that he 
might subsequently suffer because of the unfortunate 
accident.” The court cited the case of Scheffer vs. 
Railroad Co., 105 U. S. 249, with which I have already 
dealt. Suffice it to say that such a statement as that 
above quoted is neither justice nor law. 

Foreseeability of the specific harm is not an es- 
sential legal requisite to the establishment of negli- 
gence. The question of negligence having been tried 
by the standard of foreseeability it cannot be used a 
second time to shield a defendant from bearing the 
consequences of his negligence. The decision above 
cited cannot be justified from the viewpoint of science, 
law, or common, ordinary justice. 

The doctrine that since there can be no recovery 
for fright there can be none for its consequences is 
set forth by Martin, J. in Mitchell vs. Rochester R. 
Co., 151 N. Y. 107, 45 N. E. 354, (1896). He said: 
“Assuming that fright cannot form the basis of an ac- 
tion, it is obvious that no recovery can be had for in- 
juries resulting. therefrom. THAT THE RESULT 
MAY BE NERVOUS DISEASE, BLINDNESS, IN- 
SANITY, OR EVEN A MISCARRIAGE, IN NO WAY 
CHANGES THE PRINCIPLE. THESE RESULTS 
MERELY SHOW THE DEGREE OF FRIGHT OR 
THE EXTENT OF DAMAGE. THE RIGHT OF ACT 
MUST STILL DEPEND UPON THE QUESTION 
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WHETHER A RECOVERY MAY BE HAD FOR 
FRIGHT. If it can, then an action may be main- 
tained, however slight the injury. If not, then there 
can be no recovery, no matter how grave or serious — 
the consequences. Therefore the logical result of the 

respondent’s concession would seem to be, not only 
that no recovery can be had for mere fright, but also 
that none can be had for injuries which are THE DI- 
RECT CONSEQUENCES OF IT.” 

See Selected Essays on the Law of Torts, p. 308. 

The reasoning here exhibited is the same type of 
reasoning that paralyzed the intellectual progress of 
the world for centuries. It is of the time enveighed 
against by Lord Bacon and others. It is an abuse of 
Aristotelian logic. ‘One principle ever so slightly de- 
flected, like a false quantity in an equation, could be 
sufficient to infect the whole series of conclusions of 
which it was the base; and though the philosopher 
might subsequently deduce a thousand consecutive in- 
ferences with the utmost accuracy or precision, he 
would only succeed in drawing out very methodically 
nine hundred and ninety-nine errors.” Novum Organ- 
um, Bacon, edited by Joseph Devey, M. A., p. 138. 

See the case of Alabama Fuel and Iron Co., 15 
Ala. App. 316, 320, 73 So. 205, (1916). The court said: 
“Damages, when confined to fright alone, is dealing 
with a metaphysical, as contradistinguished from a 
physical condition, with something subjective instead 
of objective, and entirely within the realm of specula- 
tion. So the damages suffered when the only mani- 
festation is fright are too subtle and speculative to be 
capable of admeasurement by any standard known to 
the law; but when the damages are physical and ob- 
jective as consequent upon the physical pain and in- 
capacity manifested by and ensuing upon a miscar- 
riage, the damages are quite as capable of being meas- 
ured by a jury as if they ensued from an impact or 
blow.” 

I do not agree with everything said in the above 
quotation. It is correct in saying that a defendant un- 
der such circumstances should be held liable, the cir- 


. cumstances set forth in the case. 


Without entering into a discussion foreign to the 
present object, it can no doubt be shown by eminent 
authority that fright can and does cause physical 
changes in the brain and nervous system which are 
not discoverable even by the microscope, but which are 
manifest from the consequences which exhibit them- 
selves. “It seems proved by experiment, that certain 
definite molecular or wave changes in the arrange- 
ment of the brain structure cause definite morbid or 
special normal mental states.” 

Dana, Text Book of. Nervous Diseases, 
(9th Ed.) p. 505. 
These changes can be produced by fright. 
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The effects of causes should have great weight in 
determining whether a cause of action exists or not. 
It is not enough for a judge to burn the candle in the 
study of law alone “viginti annorum lucubrationes”, 


he must have a more extensive knowledge than that, © 


and he must have a capacity for appreciating the prin- 
ciples of justice which should underlie judicial de- 
cisions such as was possessed by that exemplar of 
knowledge, wisdom and justice, and ornament of the 
bench, Logan E. Bleckley. 

There are many theories and suggested rules for 
determining proximate cause. It is not necessary for 
me to go into a critical examination of each of them, 
for the reason that the views which I espouse, and the 
justness of which I have sought to maintain, are based 
upon more comprehensive principles than those dis- 
closed by any one of the said theories and rules. The 
fact is, as said by the United States Supreme Court, 
each case must be “decided largely on the special facts 
belonging to it, and often on the nicest discrimina- 
tions.” Mutual Ins. Co. v. Tweed, 7 Wall. 52, 19 U. S. 
(L. Ed.) 65. This statement is supportive of the the- 
ory that I advance. ‘“Proximate cause” in each case 
must be selected on ethical grounds, upon principles 
of justice, upon the right and wrong of the case. This 
gives opportunity to every judge to bring into play all 
the knowledge and wisdom that he possesses, and the 
greater the sense of discrimination and justice the 
judge possesses the nearer to the ideal will his decision 
approach. 


CONCLUSION 


I suggest the following as a utilizable definition of 
proximate cause: 

PROXIMATE CAUSE IS A TORTIOUS ACT OR 
OMISSION, WHICH, IN AND OF ITSELF, OR IN 
ITS EFFECT OR RESULT, EITHER ACTIVELY OR 


PASS{VELY, CONSTITUTES ONE OR MORE OF 
THE CONDITIONS PRODUCING THE INJURY 
AND DAMAGE COMPLAINED OF. 

The retention of the adjective “tortious” serves 
the same purpose as the retention of the noun “tort” 
in Judge Smith’s rule. There is the same need for this 
as the use of the word “unlawful” or “unlawfully” in 
many definitions of crimes. No evil results have fol- 
lowed from this practice. It is feasible, logical and 
necessary in the very nature of things. The word 
“tort” in Judge Smith’s definition eliminates the 
necessity for the use of the word “substantial” for if 
what has been done by the defendant is a “tort” all 
the elements are present upon which to maintain an 
action. 

I further suggest the following theories or rules 
of guidance in cases involving “proximate cause”: 

1. The selection by a court of the proximate 
cause of injury and damage is, and should be made 
upon the principles of substantial justice, upon ethical 
principles, that is to say, upon consideration of what 
is just in the particular case. 

2. The facts bearing upon the issue of cause, 
and the evidence adduced to that issue upon trial of a 
case submitted to a jury, should not be dissociated 
from the problem of determining whether plaintiff is 
protected by a rule of law, nor from the issue of negli- 
gence, but should be considered in determining wheth- 
er a rule of law protects plaintiff’s interest, whether 
negligence exists in the case, and in determining 
whether the plaintiff has sustained injury and damage. 

3. The object of the law is to do justice, and a 
court should take cognizance of all available knowledge 
and every consideration involved in the administration 
of justice in determining the law of a case presented 
to the court for trial, scholasticism should be aban- 
doned, and the true principles underlying the problems 
presented should be avowed and permitted to control. 
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A PROBLEM IN MARRIED WOMAN’S CONTRACTS 
By WILLIAM C. GUTHRIE, of Jacksonville 


Mrs. Mary Smith, not a free dealer, enters into an 
agreement for deed with the Florida Land Company, 
a Florida corporation, for the purchase of a certain 
lot in the City of Jacksonville for the sum of $2500.00 
on which she pays $500.00 down and agrees to pay the 
balance in monthly payments of $50.00 each. She pays 
for five months and then joins with her husband in 
the assignment of this agreement for deed to Frank 
Justice who agrees to assume all the obligations and 
to pay all the payments described in the agreement 
for deed. Mr. Justice made about five payments and 
then refused to pay any more. The Florida Land 
Company brought suit for the balance due under the 
agreement for deed and the assignment. Counsel for 
Mr. Justice contends that the agreement is void and 
that the assignee of a void contract obtains nothing 
thereby and that therefor the plaintiff cannot collect 
the balance of the purchase money. His legal argu- 
ment is as follows: 

The agreement for deed entered into by the Flor- 
ida Land Company and Mrs. Mary Smith is void be- 
cause Mrs. Smith was under the disability of coverture 
and had not been declared a free dealer. Mrs. Smith 
was not joined in the agreement by her husband. A 
married woman at common law had, in general, no 
power to make contracts binding on her personally. 
This was the general rule recognized and applied by 
courts of equity both in England in 1776 and in Flor- 
ida after the cession in 1821. The statutes which were 
subsequently passed giving to married women the 
right to convey their separate property by proper 
procedure and to hold and dispose of property did not 
authorize married women to make contracts in general, 
but they were authorized to sell, convey, or to mort- 
gage their separate property, provided their husbands 
join in the sale, conveyance or mortgage in the man- 
ner required by the statutes(1). The common law dis- 
ability of coverture is removed only in the cases spe- 
cifically enumerated in section 2 of article XI of our 
state constitution(2), which section provides as fol- 
lows: 

“A married woman’s separate real or person- 
al property may be charged in equity and sold, or 
the uses, rents and profits thereof sequestrated 
for the purchase money thereof; or for money or 
thing due upon any agreement made by her in 
writing for the benefit of her separate property; 
or for the price of any property purchased by her, 
or for labor and material used with her knowledge 
or assent in the construction of buildings, or re- 
pairs, or improvements upon her property, or for 
agricultural or other labor bestowed thereon, with 
her knowledge and consent.” 

Although this provision enables her to purchase 
property either real or personal and to obligate her- 


- son and had not passed to Mrs. Morgan. 


self for the purchase price thereof it does not, how- 
ever, authorize her to enter into executory agreements 
for the purchase of realty. Such a contract when en- 
tered into by a married woman, not a free dealer, is 
void. There are a number of decisions holding a mar- 
ried woman’s contract voidable and these decisions in 
many cases have confused the practitioner. But a 
careful study of these decisions will show that in every 
case the contract had been fully completed by at least 
one of the parties, or that it was a type of contract 
which a married woman could make but she had failed 
to comply with one or more of the formal requisites. 
The Florida Supreme Court has consistently held that 
executory contracts of a married woman are void and 
unenforceable by either party. In Gautier et al. v. 
Bradway (3) the court said: “The law seems to be well 
settled that an executory contract containing mutual 
agreements which cannot be enforced against one of 
the parties because of infance, coverture, or other dis- 
ability will not be enforced against the other party.” 
And in Headley et al. v. Warmolts(4) the court again 
said: “It is apparent from the allegations of the bill 
of complaint that one of the parties to the correspond- 
ence, the complainant in this suit, was under the dis- 
ability of coverture, and therefor that she was with- 
out the capacity to bind herself to the performance of 
an executory contract.” In Morgan et al. v. Simp- 
son(5) the court hit the nail squarely on the head. In 
this case Adele M. Morgan entered into a contract with 
Elva A. Simpson, whereby the former agreed to pur- 
chase a certain parcel of land for the agreed price of 
$27,400.00. She paid $$6,850.00 cash and gave her 
written agreement to pay the balance. She did not pay 
the balance. Adele M. Morgan was a married woman. 
She had not been adjudged and constituted a free deal- 
er. She owned other property. After default in pay- 
ment, Elva A. Simpson filed suit in equity to subject 
other separate statutory property of Mrs. Morgan to 
the payment of the balance of the purchase price of 
the land. The title to the land had remained in Simp- 
There was 
no benefit to the separate statutory estate of Mrs. 
Morgan resulting from the contract to purchase the 
real estate. The court briefly but clearly stated: “If 
the title to the property involved in the agreement for 
purchase had passed to Mrs. Morgan and had remained 
vested in her, Simpson could have subjected that 
property to the payment of the obligation under au- 
thority of the opinion in the case of Citizens’ Bank & 
Trust Co. v. Smith (Fla.) 121 So. 990, and cases there 
cited; also see Blood v. Hunt 121 So. 886, 893. As no 
property passed to the married woman, and she gave 
only her naked written agreement to make the de- 
ferred payments, which agreement, at best, was no 
more than a written promise to pay, and being exe- 
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cuted by the married woman alone, such agreement 
was void.” It went on further to say: “In this case 
the agreement made the basis of the suit is a nullity, 
and was unenforceable as against either party, either 
at law or in equity.” 

The agreement for deed, then, being void, what 
rights and obligations were transferred to the defend- 
ant by the assignment? We can better understand 
this question if we stop for a moment to consider what 
is a void contract. In 6 R. C. L. 591 we find this state- 
ment: “A contract which the law denounces as void is 
necessarily no contract whatever, and the acts of the 
parties in an effort to create one in no wise bring 
about a change of their legal status. The parties and 
the subject matter of the contract remain in all par- 
ticulars just as they did before any act was performed 
in relation thereto ... A void contract is a mere nulli- 
ty. It is obligatory on neither party. It requires no 
disaffirmance to avoid it, and cannot be validated by 
ratification. A contract wholly void is void as to 
everybody whose rights would be affected by it if 
valid.” 

If a void contract is a mere nullity the assign- 
ment of a void contract amounts to nothing more than 
the assignment of a mere nullity. This is borne out in 
5 C. J. 942, sec. 115, where it is stated that “as a gen- 
eral rule one who takes an assignment of a void con- 
tract or a void certificate of indebtedness acquires 
nothing thereby.” A Missouri court supporting this 
citation has said(6): “There is no question that the 
assignee of a chose in action, not negotiable, occupies 
exactly the same position with respect thereto as his 
assignor; and if the contract is void in the hands of 
the assignor, it is also void in the hands of the as- 
signee.” This seems to follow very logically from the 
general principle of assignment that “an assignment 
operates to transfer to the assignee all the right, title, 
or interest of the assignor in the thing assigned, but 
not to confer upon the assignee any greater right or in- 
terest than that possessed by the assignor.”(7) This 
idea is also found embodied in our assignment statute 
—Sec. 4830, C. G. L.—the last sentence of which 
reads: “The assignment or endorsement of any such 
instruments of writing shall vest the assignee or en- 
dorsee with the same rights, powers and capacities as 
might have been possessed by the assignor or en- 
dorser.”’ Under the void contract Mrs. Smith had no 
right, title, or interest which she could enforce either 
in a court of law or equity. She could not transfer to 
Mr. Justice any greater right than she had. There- 
for Mr. Justice received nothing by the assignment 
and therefor no contractual relationship existed be- 
tween him and the plaintiff. 

Is it possible for the assignment to operate as a 
novation? No, it is not, because the doctrine of nova- 
tion can never apply unless there is an existing, valid 
and enforceable obligation to be discharged(8). The 


Florida Supreme Court has recently held(9) that “a 
novation, as understood in modern law, is a mutual 
agreement between the parties concerned, for the dis- 
charge of a valid existing obligation by substitution of 
a new valid obligation on the part of the debtor.” This, 
therefor, does away with any thoughts of novation. 

It has been mentioned to the writer that the doc- 
trine of estoppel might be applied against the defend- 
ant. But this cannot be done. If the plaintiff sets up 
the estoppel he must show that he was induced to alter 
his position, in such a way that he will be injured if 
the other person is not held to the representation or 
attitude on which the estoppel is predicated(10). The 
plaintiff, certainly, cannot show any injury in this 
case as a result of the assignment. Furthermore, we 
might consider in this connection the case of Wilkins 
et al. v. Lewis(11). In that case a married woman 
executed a note and mortgage representing herself as 
a widow. A subsequent assignee of the note and mort- 
gage brought suit to enforce the mortgage lien. The 
married woman set up her coverture at the time the 
mortgage and note were executed. Quoting from the 
case: “It is argued that by the execution of the mort- 
gage as Mary Richardson, widow, the mortgagor is 
estopped from defending against the enforcement of 
the mortgage, though she was in fact Mary Wilkins, 
a married woman, when the note and mortgage were 
executed, since the holder of the mortgage is an inno- 
cent purchaser for value, who took the note and mort- 
gage on the faith of their execution by the mortgagor 
as a widow, and not as a married woman. But this 
contention ignores the principle of law that married 
women can legally contract and convey property only 
as provided by law, and that void contracts and con- 
veyances of married women cannot be given effect by 
the doctrine of estoppel in the absence of a statute per- 
mitting it.””’ The writer is therefor inclined to believe 
that the doctrine of estoppel would not go very far in 
this case. He further believes that according to the 
principles and cases set out above that the contentions 
of defendant’s counsel are well founded and that no 
contractual relationship exists between the defendant 
and the plaintiff on which a suit for the balance of the 
purchase money can be predicated. 


(1) Blood v. Hunt, 121 So. 886, 894. 

(2) Micou et al. v. McDonald, 55 Fla. 776, 780. 

(3) 99 So. 879. 

(4) 111 So. 252. 

(5) 125 So. 350. 

(6) United Shoe Machinery Co. v. Ramlose, 109 S. 
W. 567. 

(7) 5C. J. 945-946. 

(8) 20R.C. L. 368. 

(9) Murphy v. Green, 135 So. 531. 

(10) 10R.C. L. 25, sec. 25. 

(11) 82 So. 762. 
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PATENTS 


By ROBERT E. SADTLER, LL.B., of Gainesville, Florida 
Registered United States Patent Attorney 


Object. 

The principal object of this article is to set forth 
some of the most salient facts concerning patents and 
patent law which would be of interest to the attorney 
in general practice. 

What is a Patent? 

A patent is a document, issued by a sovereign 
power, conferring a right or privilege on some person 
or party. The document may relate to a conveyance 
of public lands or it may secure to an inventor a 
monopoly for a definite period with the right to sue 
invaders of such a monopoly, who are infringers. 

Tangible property, such as land, has metes and 
bounds which can be physically marked. However, in- 
tangible property, such as letters-patent on an inven- 
tion, must have its metes and bounds made certain by 
words. Upon the patentee or his representative rests 
the necessity of making clear by definition such in- 
tangible property. Often the definition arrived at is 
unsatisfactory, being of excessive scope; or uncertain, 
being vague or ambiguous. The binding construction 
of it is then obtainable through a final decision of the 
courts. 

As has often been said, the purpose of the grant 
of letters-patent is to stimulate invention by giving a 
reward to the inventor commensurate with his con- 
tribution to the art, while permitting the public to en- 
joy the benefits of the invention. For the monopoly 
established by such a grant to’ have substantial (al- 
though intangible) value, it must 


(1) Relate to a valuable invention 

(2) Adequately cover that invention 

(3) Not be dominated by an unexpired and ad- 
versely held patent 

(4) Be valid. 


An inventor has a common-law right to the prac- 
tice of his unpatented invention, provided that while 


practicing it he does not infringe the rights of others. | 


However, without a patent issued to him on his inven- 
tion, he is without the right to prevent others from 
using such invention. Thus, this common-law right is 
of slight value as an incentive to the continuation of 
inventive activity. 
Creation of Patent Values 

To stimulate the inventor and reward him com- 
mensurate with his contribution a definite legal prop- 
erty right must be secured in lieu of an inchoate com- 
mon law right. Before this property right is granted, 
the patent attorney (or inventor) must clearly recite 
the invention, definitely distinguish it from prior art 
and set forth in both specific and broad language, 
(“claims”), a description of the subject matter which 


defines the desired extent of the seventeen-year 
monopoly. 

To so prepare a patent that it shall secure a mo- 
nopoly of proper scope requires a complete understand- 
ing of the invention, a knowledge of its relation to the 
prior art, and an ability to forecast the related develop- 
ments which will be made during the ensuing seven- 
teen years. 

Utilization of Patent Values 

Following the grant of this property right, it is 
desirable to secure an income for the inventor. This 
income may result from the exploitation of such rights 
in one or more of the following ways: (Foreign, as 
well as Domestic, rights should be considered.) 

(1) Outright sale for 
(a) Cash. 

(b) Stock in an exploitation company. 
(c) Other valuable consideration. 
Granting of licenses. 

Licenses may be exclusive or non-ex- 
clusive, restricted as to field of application 
or as to geographical extent, or by various 
combinations of these limitations, but they 
should have adequate provisions to secure 
the working of the invention and adequate 
consideration in the form of down payments, 
royalties, etc. (Such agreements must not 
violate the anti-trust laws.) 

Profit from Use, or Manufacture, and Sale 
of devices embodying the invention. _ 
Combination of royalty, from a licensee, for 
the use of the invention in his products, and 
profit from sale to licensee of parts he needs 
for the practice of the invention. 
Reduction in selling expense because the 
monopoly limits competition. 
Stabilization of markets through patent li- 
censes under which the licensor has the 
right to establish prices, terms and condi- 
tions of sale of the patented article. 
Increased customer good will flowing from 
the assumption of financial and other risks 
so that a benefit may be shared with the 
public. 

Enforcement of Patent Rights 

As the successful exploitation of patent values 
frequently arouses the cupidity of competitors, it be- 
comes necessary to obtain recognition of the patentee’s 
rights and acquiescence in the scope of the monopoly 
granted by the letters-patent. This may be obtained 
by two methods: (1) creation of “equities” and (2) se- 


(2) 


(3) 
(4) 


(5) 
(6) 


(7) 
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suring a decree, by a competent court, sustaining the 
“claims” of the patent on proper grounds. 

Equities may be created by: 

(a) Obtaining recognition of the value of the in- 
vention by others, either by a higher price 
in the purchase of products involving the in- 
vention than in the purchase of competitive 
products, or by acceptance of licenses. 

(b) Giving the invention publicity likely to en- 
hance its prestige, such as awards by scien- 
tific bodies, mention in technical literature, 
public recognition by other workers in the 
art, ete. 

(c) Making substantial expenditures to create 
the necessary background for the conception 
of the invention. 

(d) Investing a substantial amount in reducing 
the invention to a commercial form and 
making it available to the public. 

The presumption that the “claims” of a patent are 
valid is rebuttable and therefore does not always oper- 
ate as a deterrent to an infringer. To definitely ex- 
clude the infringer, it is often necessary to submit 
questions of scope and validity of the “claims” to the 
Federal courts. It is rare that “claims” which ob- 
viously are strong or weak are involved in litigation. 
The former are respected, and the latter ignored. As 
most patent suits arise over “doubtful claims” the 
courts experience difficulty in rendering consistent de- 
cisions. They are particularly uncertain on questions 
requiring the grasp of complex engineering and legal 
problems. 

Liability Resulting from Patent Infringement 

Where property is tangible, trespass may be easi- 
ly recognized. However, where property is intangible 
in form, as in the case of patent claims, the fact of 
trespass and its extent is difficult of determination. 
Because the infringement of adversely-held patent 
rights is penalized by the awarding of an injunction or 
damages, or both, the determination of liability and of 
its avoidance becomes a serious as well as a difficult 
problem. 

Since manufacturers (and those who may be fi- 
nancing them) are not usually interested in the main- 
tenance of abstract rights by encouraging patent liti- 
gation, either as plaintiff or defendant, it is the duty 
of a patent attorney to avoid charges of infringement. 
This results in the inconsistent tendencies to assert a 
narrowed field of right under one’s own patents and to 
recognize an enlarged field of right under adversely- 
held patents. 

To determine the extent of the business risk in- 
volved in the assumption of potential liabilities for the 
alleged infringement of adversely-held patents it is of- 
ten necessary to enlist the cooperation of engineering 
and commercial experts. Where, for reasons of ex- 


pediency, etc., information is withheld, facts misrepre- 
sented or coercive methods, direct or indirect, adopted, 
the attorney may have difficulty in exercising that un- 
biased judgment necessary to the avoidance of sub- 
stantial risks. 

The successful plaintiff in a patent suit can be 
awarded damages as well as the profits of the defend- 
ant, with interest. Where the defendant has willfully 
and knowingly infringed so as to damage plaintiff’s 
business, the court, at its discretion, may assess puni- 
tive or exemplary damages up to three times actual 
damages. There is statutory provision for such in- 
crease beyond the actual damages and it is a function 
of the court to make such infringement hazardous. A 
Federal district court, sitting as a court of equity, is 
inclined to make the increase. It is thus possible for 
the award of damages to absorb all the profits of the 
infringing operations and even to bankrupt the in- 
fringer. 

It is to be noted that where an officer of a com- 
pany manufacturing an infringing device has been par- 
ticularly active in the infringing operations, he may be 
held personally liable for a part or all of the damages. 

Stimulation and Direction of Invention 

It is the duty of the patent attorney to follow en- 
gineering developments in the arts in which he has 
specialized. In consequence, he must know the prior 
art, published in patents and in literature, and main- 
tain contact with its trend of development as indicated 
by the issuance of patents on new inventions, engineer- 
ing articles, etc. This knowledge enables the imagina- 
tive attorney to direct and stimulate inventive develop- 
ment and research activity. From the point of view 
of the attorney such activity should be directed to- 
wards fields which hold promise for substantial profits 
and wherein there exists a wide scope for inventive ac- 
tivity, in order that legal rights may subsequently be 
obtained on any resulting inventions. Such legal 
rights would be available for the protection of the in- 
vestment as well as for the limitation of competition. 
In some of the large corporations, patent attorneys 
now participate in the allotment of funds for research 
and development purposes. 

In this connection, it is desired to note that the 
reluctance to pay tribute to.a patentee and the conse- 
quent necessity for avoiding adversely held patents by 
undertaking development activity is considered the 
greatest stimulus to invention under our Patent Laws, 
and is believed to be a primary factor in the rapid in- 
dustrial growth of the United States. 

It is believed that patent values may be aug- 
mented and their exploitation facilitated by 

1. Stimulating inventive activity and giving it 
the recognition it merits as the foundation upon which 
rests future prosperity. 

2. Assigning development and research problems 
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only to inventors who have proven their inventive 
ability. 

3. Bringing to the attention of patent attorneys 
valuable ideas in existing patents, pending applica- 
tions, or unfiled inventions with the object of 


(a) inducing specialty companies to manufac- 
ture and sell a device incorporating the pat- 
ent invention, or 

(b) inducing others to do likewise under a suit- 


able license arrangement. 
4. Ascertaining the state of the patented art 
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when entering upon an important development. 

5. Establishing prestige for the invention and 
for the inventor through proper publicity. 

6. Respecting the patent rights of others. (A 
destructive attitude will result in weakening a legal 
structure which clearly affords definite and valuable 
commercial assets. It is obvious that greater benefits 


will accrue from cooperating with others in the utiliza- 
tion of patent rights than will ever result from the 
. temporary trespass upon such rights.) 


| 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 175 


NEWS OF LOCAL BAR ASSOCIATIONS 


GRIEVANCE PROCEDURE AS ADOPTED BY DADE COUNTY BAR ASSOCIATION 


Miami, Florida, 
November 24, 1933 
Giles J. Patterson, Esq., 
Florida National Bank Bldg., 
Jacksonville, Florida. 
Dear Mr. Patterson: 

Mr. Roy S. Wood, the Chairman of the Grievance 
Committee of Dade County Bar Association, is with 
me as I dictate this letter to you outlining the proce- 
dure of our Committee with respect to the handling of 
complaints which, in the opinion of the Committee, do 
not justify disbarment. 

In the course of the work of our Grievance Com- 
mittee a lack of remedy to meet a situation where the 
Committee feels that there should be disciplinary ac- 
tion, but not of such gravity as to disbar an attorney 
from practicing law has been felt to exist. To remedy 
this situation, the Committee has worked out a proce- 
dure which I shall now outline to you. 

Charges against an attorney are preferred to the 
Grievance Committee through its Chairman, in the 
regular manner. The Grievance Committee, either as 
a whole or as our Committee operates in divisions, 
holds a hearing and makes a recommendation. Before 
this new procedure was outlined, the only recom- 
mendation which the Committee felt it could make to 
the Court was a recommendation that disbarment pro- 
ceedings be instituted. Under this new procedure the 
Grievance Committee will report to the Court that it 
is the opinion of the Committee that an attorney has 
been guilty of unprofessional conduct for which he 
should be disciplined, but that the misconduct of the 
attorney has not been of such gravity that it justifies 
disbarment. The Court, upon an examination of the 
report of the Committee will then issue a rule nisi to 
the attorney requiring him to show cause before the 
Court upon a day to be fixed in the rule why lie should 
not be disciplined for his alleged misconduct. This 
you will observe is a similar procedure to that which 
is used by the Court in disbarment proceedings. The 
Court will then hold a hearing, and if it is the opinion 
of the Court that the attorney should be disciplined, 
but that the discipline should not go to the extent of 
disbarment, it will enter a judgment that the attorney 
be reprimanded for his misconduct. Following the en- 
try of such an order, the judgment will be executed by 
the delivery by the Court in open Court of a reprimand 


to the attorney for his misconduct. All of these pro- 
ceedings will be entered upon the minutes of the Court, 
and will thereby, of course, become matters of record. 

In July of this year, the four Circuit Judges of 
this County entered an order appointing the present 
members of the Grievance Committee of Dade County 
Bar Association and their successors in office as spe- 
cial examiners for and on behalf of the Court to in- 
vestigate and inquire into any and all instances of pro- 
fessional misconduct on the part of any attorney at 
law, and member of the Bar of this County, and to ad- 
vise the Court thereof by reporting back the findings 
to the Court. For your information a copy of this or- 
der is enclosed herewith. The purpose of the entry of 
this order, as I understand it, was to give to the mem- 
bers of the Grievance Committee an official standing 
as the Court’s committee to present information with 
respect to unprofessional conduct to the Court. 

The four Circuit Judges of this Circuit, in con- 
ference with the Grievance Committee of this Bar, 
have agreed that the Court has inherent power to take 
action as above outlined. It is not considered neces- 
sary that any rules be adopted or that there be any 
fixed or formal manner of handling such matters other 
than that as outlined above. 

It is my own view that it will be advisable for the 
Grievance Committee of the Bar Association to adopt 
a resolution wherein it will be stated that this proce- 
dure will in the future be followed by the Committee. 
The purpose of this resolution will be to put the proce- 
dure in such formal form that due publicity can be 
given to it in the Miami Review, which is the paper in 
which notices to lawyers are usually published. It 
seems to me that a copy of the resolution should at the 
time of passage of the same, be furnished to the Bar 
Association so that it may become immediately a part 
of the records of the Association. The next meeting 
of our Grievance Committee is fixed to be held on 
Tuesday, December 5. At that time, I shall prepare a 
resolution for submission to the Committee. If this 
resolution is adopted or a similar resolution, I will for- 
ward a copy of it to you. 

Any further information which either the writer 
or Mr. Wood may furnish you, will be most gladly 
supplied. 

Yours very truly, 
THOS. McE. JOHNSTON. 
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IN THE CIRCUIT COURT 
of the 
ELEVENTH JUDICIAL CIRCUIT OF FLORIDA 
Per Curiam: 

It appearing to the Court that in the matter of 
considering and disposing of any complaints which 
may be made against attorneys at law and members 
of the Bar of this Circuit, it is to the manifest con- 
venience of the Court and of such members of the Bar 
that such complaints be investigated and the Court be 
advised concerning the nature of any such complaint 
and of the facts and circumstances involved therein, 
for the purpose of taking appropriate action thereon; 

And it further appearing that the Dade County 
Bar Association through its Grievance Committee is 
interested in making, and has the facilities for mak- 
ing, investigations into the professional conduct upon 
the part of attorneys at law and members of the Bar 
of this Circuit, and that this order is appropriate and 
proper to be entered in the premises; 

IT IS THEREFORE ORDERED by the Court 
that W. L. Gray, Jr., S. J. Barco, Philip Clarkson, 
George L. Patterson and Roy S. Wood, as members of 
the Grievance Committee of the Dade County Bar As- 
sociation, and their successors in office as members of 
said Grievance Committee, be, and they hereby are, 
appointed until the further order of this Court as spe- 
cial examiners of, for and on behalf of this Court, to 
investigate and inquire into any and all instances or 
charges of unprofessional conduct upon the part of any 
attorney at law and member of the Bar of this Circuit, 
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and to advise the Court by reporting back to the Court 
and/or its Judges their findings in respect to such in- 
quiry, together with such facts or circumstances re- 
lating thereto as they may deem advisable, together 
with their recommendations in the premises. 

IT IS FURTHER ORDERED that this order be 
forthwith recorded by the Clerk in the Minutes of the 
Court, and that it be and remain in full force and ef- 
fect until the further order of the Court in the 
premises. 

DONE AND ORDERED at Miami, Florida, this 
11th day of July, A. D. 1932. 

H. F. ATKINSON 

Circuit Judge, Division “A” 
ULY O. THOMPSON 

Circuit Judge, Division “B” 
WORTH W. TRAMMELL 

Circuit Judge, Division ‘C” 
PAUL D. BARNS 

Circuit Judge, Division ‘‘D” 


ANNOUNCEMENT 


We take pleasure in announcing the publication 
of a pamphlet entitled “Florida Naval Stores” by 
Messrs. Lenthall Wyman of the United States Forest 
Service and C. H. Coulter of the Florida Forest Serv- 
ice. This pamphlet contains among other things a 
form of naval stores lease which has been approved by 
representatives of the Florida Forest Service. 
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Is Recognition? 


Recognition is a thing that grows gradually and 
surely through the years. 


It-comes as service is rendered. . It is born of high 
business ethics, of experience, of fine craftsmanship, 
and it becomes an asset more valuable than worldly 
possessions. It is called Good Will. 


For sixty years this kind and quality of recognition 
has been accorded Shepard's Citations. 


And now, at the end of these years, Shepard's Cita- 
tions is stronger and greater, building better and 
more worthily than ever before. 


lished in 1873, are still actively and whole-heartedly 
the ideals of Shepard’s Citations today. 


There is nothing spectacular about these ideals. 
They are simple, old-fashioned standards of work- 
manship, which have guided the hands and hearts 
of good craftsmen for many centuries. 


To you, the user, they mean as much as they mean 
to us, for they have won and warranted your belief 
in the sound and consistent quality. of Shepard 
service. 


Shepard's Citations 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 
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START THE NEW YEAR RIGHT BY 
ADDING TO YOUR LIBRARY THE 


NEW “LIFE-TIME” | 
ENCYCLOPEDIC DIGEST THE 
FLORIDA REPORTS 


Fourteen Reasons WHY You Should Own This Set: 


Fifteen easily handled volumes. 
Always to date by means of pocket parts, = it a “Life-Time” Digest. 
Every Florida decision. 
Federal cases pertaining to the Florida iat. 
Extracts from the opinions—not a syllabus digest. 
Running catchlines—making a distinctive text feature. 
Logically arranged frontal analyses for the titles. 
An index making the missing of a subject absolutely impossible. 
Cross references to analogous subjects. 
10. Internal references connecting similar topics under the same title. 
11. Parallel citations to the Southern Reporter and Annotated Reports Series. 
12. A table of cases showing the disposition in the digest of every case. 
13. Every case verified, thus eliminating all improper citations. 
Mechanically perfect—clear type—easy to read—no strain on eyes. 


SPN 


(Six Volumes Now Ready) 


Price $150.00, Delivered—Convenient Terms 


JOHN M. ELLIOTT 
Florida Representative 
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